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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MARK HENRY RICHTER,
Defendant-Appellant.

NO. 44533
Canyon County Case No.
CR-2016-2938

RESPONDENT'S BRIEF

Issue
Has Richter failed to establish that the district court abused its discretion by
imposing a unified sentence of nine years, with two years fixed, upon his guilty plea to
possession of methamphetamine with intent to deliver?

Richter Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
The state charged Richter with possession of methamphetamine with intent to
deliver, possession of marijuana, and possession of drug paraphernalia. (R., pp.19-21.)
Pursuant to a plea agreement, Richter pled guilty to possession of methamphetamine
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with intent to deliver and the state dismissed the remaining charges and agreed to
recommend a sentence of no more than 10 years, with three years fixed, agreed not to
file a persistent violator enhancement, and also agreed to dismiss two others cases in
which Richter was charged with a total of three counts of felony possession of a
controlled substance, one count of possession of drug paraphernalia, and one count of
destruction/alteration/concealment of evidence. (R., pp.41-48, 58-59.) The district court
imposed a unified sentence of nine years, with two years fixed.

(R., pp.113-14.)

Richter filed a notice of appeal timely from the judgment of conviction. (R., pp.115-18.)
Richter asserts his sentence is excessive in light of his substance addiction,
motivation “to change,” probation plan, and acknowledgement “at the change of plea
hearing that he had methamphetamine in his vehicle, which was intended for delivery.”
(Appellant’s brief, pp.3-5.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
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appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum sentence for possession of methamphetamine with intent to
deliver is life in prison. I.C. § 37-2732(a)(1)(A). The district court imposed a unified
sentence of nine years, with two years fixed, which falls well within the statutory
guidelines.

(R., pp.113-14.)

At sentencing, the state addressed Richter’s ongoing

criminal offending, multiple failures to appear and violations of the terms of pretrial
release, and failure to rehabilitate or be deterred despite prior treatment opportunities
and legal sanctions. (9/6/16 Tr., p.76, L.1 – p.77, L.10 (Appendix A).) The district court
subsequently articulated the correct legal standards applicable to its decision and also
set forth its reasons for imposing Richter’s sentence. (9/6/16 Tr., p.83, L.21 – p.88,
L.10; p.90, L.16 – p.91, L.2 (Appendix B).) The state submits that Richter has failed to
establish an abuse of discretion, for reasons more fully set forth in the attached excerpts
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendices A and B.)
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Conclusion
The state respectfully requests this Court to affirm Richter’s conviction and
sentence.

DATED this 17th day of February, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 17th day of February, 2017, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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THE DEFENDANT: Yes, Your Honor.
THE COURT: Okay. Is there any other term
or condition of the plea agreement other than as
set forth in the addendum A attached to the guilty
plea advisory in the 2016-2938 case that you
believe applies to this case, Mr. Richter?
THE DEFENDANT: No.
THE COURT: Okay. So the Court has
previously reached a point of discussing the
defendant's record in the presentence
investigation report. Again, that report is from
June 16th, 2016. The Court has reviewed that. I
believe the statement of Mr. Wellman today has
cleared up the fact that there is an inaccuracy in
the reported record in the presentence
investigation report when it -- on page 4, when it
says, "rider later relinquished." And I think
that's been referred elsewhere that the rider was
relinquished. That is not an accurate statement.
He successfully completed the retained
jurisdiction.
So are there any other corrections that need
to be made to the presentence report, Miss Hamby?
MS. HAMBY: Well, Judge, I mean, just for
clarification purposes, I mean, I don't think that

1

that's an incorrect statement. He was

2

relinquished and then granted a Rule 35. Whether

3
4

or not there were - that it should have been
relinquished in the first place, I - I mean, I
don't -- I just wanted to put that in the record.
THE COURT: Okay. All right. I'm treating
it as if he was mistakingly relinquished, though,
per my comments. I don't know -- I think I have
to give this kind of cloud of uncertainty -interpret that to the benefit of the defendant
concerning the sentencing arguments. So -All right. Miss Howard, any other
corrections?
MS. HOWARD: Your Honor, I think there was
one -- one left that we didn't get to before this
issue came up. And that was on page 18. And if
I've - if I've already corrected this with the
Court, then -- I just -- I didn't think I did,
but THE COURT: That's fine. Don't worry about
it, because this has been strung out over so long.
MS. HOWARD: Right. On page 18, it's the
fifth paragraph down, it says, "The defendant
disclosed he was selling illegal drugs for a few
years to pay for my habit. It ended in April 26,
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76

2016." Mr. Richter states that he admitted to
selling drugs back in '05 for when he went to
prison , not this time, that that's not what he had
said. That he admitted to selling back in '05.
And this time, he admitted it was for personal
use, and that he was working for Ice Tech after
Arctic Air.
THE COURT: Okay.
MS. HOWARD: And was the last of the
corrections that I have for Mr. Richter.
THE COURT: Mr. Richter, you've probably
reviewed this presentence report -THE DEFENDANT: Yes, Your Honor, I have.
THE COURT: - several times and
extensively. So does that cover all the
corrections that need to be made to the
presentence report?
THE DEFENDANT: Yes, it does, Your Honor.
THE COURT: Does either attorney have
additional evidence they wish to present?
MS. HAMBY: No, Judge.
MS. HOWARD: No, Your Honor.
THE COURT: Okay. Then I will hear the
recommendations made by the State in this matter.
MS. HAMBY: Thank you, Judge.
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The State in this case is going to be
recommending a prison sentence of three years
fixed, plus seven years indeterminate. And we're
going to ask that you execute that sentence. This
is the defendant's fourth felony conviction. He
has had - he will be having four felony charges
dismissed pursuant to the plea agreement in this
case.
While this last correction from the
defendant that he -- that he says that he wasn't
selling, I think I would have to disagree,
considering that he was -- he has plead guilty to
possession with the intent to deliver and he was
found with multiple baggies, individual baggies of
methamphetamine packaged for sale. There are
some -- there are a lot of concerning things in
the presentence investigation report to the State,
including the fact that the defendant classifies
his own home as a drug house and that it's -- that
there's constant illegal activity, including a
shooting that happened on April 18th of 2016.
Judge, he has been on a period of retained
jurisdiction. And while there were the two
differing recommendations from the Idaho
Department of Corrections, the DOR that he

Page 73 to 76 of 92

APPENDIX A – Page 1

22 of 26 sheets

1
2
3
4

5
6
7
8

9

1O
11
12
13

14
15
16
17
18
19
20
21

22
23

24
25

77
received is accurate. And that was for snorting
prescriptioh pills. Ahd I believe the exact
wording from the APSI that the PSI writer quoted
was that he was sharing meds with other inmates to
get them high as well.
Judge, the defendant has had multiple
opportunities at probation. In this case alone he
had several FTAs and multiple violations of
pretrial release. At this point, the State
believes that a prison sentence is appropriate.
Oh , and Judge, excuse me, I would ask that
you order restitution in the amount of $800. This
is for the case that he has plead guilty to and
all of the accompanying cases that will be
dismissed. If I may approach.
THE COURT: Okay. Thank you .
Miss Howard?
MS. HOWARD: Thank you, Your Honor.
Your Honor, although Mr. Richter is here on
his fourth felony conviction, it really is a
second -- I mean, technically, it's his fourth
felony conviction, but it's his second sentencing
before the Court. He was sentenced concurrently
on all the other felonies, as Mr. Wellman just
addressed. I believe that they were all sentenced
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that shooting.
Mr. Richter is 51 . As you well know,
anybody can change at any time in their life. And
I'm hopeful that Mr. Richter can still change,
turn his life around and get off the drugs and
live a good, healthy life of what's left. He has
family support. His mom has been in court with
him several times. He has worked odd jobs off and
on.
What we're asking for today, Your Honor, is
for the Court - is for the -- we're asking the
Court to consider probation with a drug court
referral, or in the alternative, a rider program.
It's been several years since he did a rider on
his other felony cases. I think that Mr. Richter
acknowledges that he needs some kind of drug
treatment. He's been pestering me nonstop about
drug court and finding treatment. And so I think
either drug court or if he can qualify. Or if the
Court feels that a rider or imposition -- I would
argue for a rider where he can get some of that
treatment for his substance abuse as well.
He does have a place to live in Caldwell if
the Court were to consider him on probation. He
also has a job working on countertops and cabinets
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at the same time.
Mr. Richter did successfully complete five
years of probation without any probation
violations, in fact, he states that he was
discharged early from probation. I think what
we're really looking at here is another individual
with serious drug addiction issues. Mr, Richter
has lost his home as a result of all of his drug
activity. He denies that he was selling drugs.
He states that the drugs that he was fouhd with
were for personal use. I think his history
clearly speaks to the fact that he has a
significant addiction to drugs. And it has been
an ongoing problem for several years.
Mr. Richter was pretty forthright in his PSI
regarding his use and the circumstances around
what was going on in his life as properly stated
by the State. His -- he lost his house. It Was a
place that drugs were being used. We don't have
any evidence that he was actually selling drugs.
He did -- he did plead to possession with intent
to deliver. And the State makes reference to a
shooting, but we don't know the circumstances In
that shooting. And that's not an issue before
this Court today. Mr. Richter was not involved in
80
with Ice Tech that remodels homes. He was working
with them before he was arrested. And he's had
contact with them. And if that doesn't work out,
he believes he can get a job with Kent Mobile
Home. He's worked with them several years ago.
He does have family support, as I stated earlier.
His mom's not here today, but-- and as the Court
is aware, she does live in Alaska. He also has
three children -- adult children in the area that
he's in contact with.
With respect to failing to appear, he did
not show for sentencing on the 18th of July. He
was in contact with our office. However, he did
not have permission not to appear. He was
suffering a back problem at that time and so -and I know that the Court was aware that I brought
that to the Court's attention . But that was not
resolved prior to court.
I think overall, Mr. Richter is a
significant drug user. And he obviously needs
some treatment, whether it be in the community or
on a rider program. And so today, Mr. Richter
would first ask that the Court consider probation
with a drug court referral. If the Court's not
inclined to give him probation , a rider program.
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And we would ask for an underlying sentence of
four plus four.
3
Thank you.
4
THE COURT: Thank you.
5
Mr. Richter, is there anything you'd like to
6 say?
THE DEFENDANT: If I may, Your Honor. I'd
7
8 like to take a brief minute of your time today. I
9 understand I messed up and I do take full
10 responsibility for my actions. I ask for the
11 mercy of the Courts and Your Honor to allow me
12 five years probation or drug court if possible. I
13 do meet all the criteria for drug court. I have
14 turned in my paperwork.
15
THE COURT: No, I'll tell you where you're
16 wrong on that. Because of your prior delivery
17 charge, they generally won't take people that have
18 been convicted of a prior deliver charge.
19
THE DEFENDANT: Okay.
20
THE COURT: I ran the drug court for three
21 years, so I know exactly what the criteria.
22
THE DEFENDANT: Okay. My misunderstanding,
23 then, of that paperwork, sir.
24
T HE COURT: Yeah. All right.
25
THE DEFENDANT: I have started my recovery
1
2

83
all about me, but loving and listening to others,
being aware of the negative thoughts and changing
them to positive thoughts and actions with a new
4 core belief of positive. And my life being
5 positive, I believe the people around me will stay
6 positive as well as myself at all times.
7
If released on probation, Your Honor I will
8 live with my son at 16394 Jewel Way in Caldwell,
9 83605. I will also work with him doing
10 countertops if possible. If not, I will be
11 working at Kent Mobile Home Manufacturing down the
12 road here. I have a good support group with my
13 children on the outside and church. If released
14 today, that is where I will reside would be with
15 my son at that address. I thank you for your time
16 and your consideration today, Your Honor.
17
And that's all I have. Thank you.
18
THE COURT: Is there any legal reason I
19 shouldn't proceed to sentence you?
20
THE DEFENDANT: No, Your Honor.
21
THE COURT: Okay. lh formulating the
22 sentence, the Court is given certain guidelines.
23 First and foremost is protection of society.
24 Second Is deterrence to the defendant and others
25 in society. Third is the possibility of
1
2
3
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here in jail since I've been here the 50 days. I
have learned some tools. I've completed six of
the seven classes of my support group. I am
willing to wear an ankle monitor if you allow me a
probation at this time. And do whatever the
probation officer requires for drug tests and
community service and classes. I have talked to
BPA about funding for outpatient - level 2
outpatient rehabilitation.
I believe also that on August 15th when we
had our other hearing that the prosecuting
attorney said that, in fact, if I did complete my
rider with recommendation, his recommenda tion may
be different than the three plus seven, which I
believe it would change the PSI recommendation
also and lower my LSI scores. The drug evaluator
did recommend 2 -- level 2 outpatient treatment.
And I do understand I messed up, Your Honor.
And I do take responsibility for that. I know
there's many rules that I need to follow, and many
things I need to change and will change in my life
if I'm allowed probation. I will be open to
flexibility of doing things differently in my
life. And life can be a wonderful tool with
better choices, make better results. Life is not
84
rehabilitation, Fourth is the issue of punishment
or retribution. Those are the four fc,1ctors that
guide this Court's sentencing decision.
The Court has considered the plea agreement
entered into in this case which is set forth in
addendum A attached to the guilty plea advisory.
The Court has considered the presentence
investigation report and given the corrections
that have been noted on the record. The Court has
considered the arguments and statements made by
the attorneys and statements and arguments -- or
statements made by the defendant in this case.
The Court has considered the statutory provlsions
of the Idaho Code that give this Court guidance on
sentencing, in particular, the decision be made
regarding whether to impose incarceration or
probation. The presentence report recommends
imposition.
The aggravating circumstances in this case
is the defendant's prior history, albeit these
three prior felonies, as pointed out by the public
defender. all occurred at a relatively close
period of time back in the 2006 time frame. The
defendant has been using controlled substances
since he was approximately 13 years old. I
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realize that his reporting that there were times
he didn't use and times he was in compliance with
probation. But he is now 51 years old, has been
using these substances for an extended period of
time. And although I hear what the defendant says
about his intentions, he doesn't have a lot of
credibility. His history demonstrates that he's a
long-term abuser of controlled substances. Like
many hard-core addicts, unfortunately, he's been
given opportunities to change his life and has not
done so.
The charge in this case was possession with
intent, although he denies he intended, it is
qualified under the law as that charge based upon
the factual circumstances in this case. He also
had a conviction back in 2006 for delivery of a
controlled substance, the one we've referred to
that he was sent on a retained jurisdiction on.
This is his fourth felony conviction.
In mitigation, he has participated in
programming while he's been in the jail. He's
obviously a very intelligent person, and
articulates well on his own behalf.
The Court has considered all of this
carefully. It is the judgment of this Court, upon
87
period of confinement of not more than seven
years, for a total unified term of confinement of
nine years. That sentence will be imposed.
Defendant will receive credit for the time
he's been in custody. I'll have to recalculate
that given our continuances. I'm imposing a fine
of $1200 plus court costs. Ordering the defendant
to reimburse Canyon County for the services of the
public defender in the amount of $350. The
defendant, if he has not previously done so, will
submit a DNA sample and thumb print impression as
required by Idaho Code 19-5506(1 ). The Court is
signing the restitution - lab restitution order.
And It is in the total amount of $800. With
regard to that lab restitution order, you have 42
days to file a written objection and request a
hearing if you wish to contest that matter.
(Off-the-record discussion between the Court
and the Clerk.)
THE COURT: All the remai ning charges, as
agreed in the plea agreement, will be dismissed.
And do you have orders on that, Miss Hamby?
MS. HAMBY: Judge, I thought I did, and I -they have been misplaced, but will be provided to
the Court.
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1 the defendant's plea of guilty to the felony
2 possession of controlled substance Oh, and one other thing the Court wants to
3
4 note. Defendant had numerous other charges,
5 including multiple other possession charges of the
6 felony level of controlled substances. They're
7 being dismissed along with this case. So it's not
8 like this is the sole time that he was charged
9 recently with committing these offenses. And his
10 record in this case indicates the seriousness of
11 his addiction issues because he had pretrial
12 release violations also. And it ls a sad
13 commentary, but his lifetime is evinced by his
14 ongoing addiction issues and abuse of substances.
15
It's the judgment of this Court, upon your
16 plea of guilty, you're guilty of the felony
17 possession of controlled substance with intent to
18 deliver set forth in count 1 of 2016-2938.
19 Convi ction enters. You are sentenced to the
20 custody of the Idaho State Board of Corrections
21 for a minimum determinate period of confinement of
22 not less than two years, during which period of
23 time you will not be eligible for parole or
24 discharge or credit or reduction of sentence for
25 good conduct, followed by subsequent indeterminate
88
THE COURT: So Mr. Richter, back in July,
1
2 had 84 days credit. I'll have to calculate the
3 additional time that he's entitled to.
4
Mr. Richter, I think you've had probably
5 plenty of time in your life to get this under
6 control and deal with it and opportunities. While
7 you're in custody, I hope you take advantage of
8 any rehabilitative programming, because you will
9 be released again, and hopefully overcome your
10 addiction issues.
You have a right to appeal the judgment of
11
12 this Court to the Idaho Supreme Court. You have a
13 right to file a motion pursuant to Idaho Criminal
14 Rule 35 asking the Court to modify or correct its
16 sentence. You have a right to file a civil
16 post-conviction relief proceeding. You have a
17 right t o file any of those proceedings and proceed
18 in forma pauperis and request waiver of fees
19 associated with these proceedings and receive
20 assistance in that regard if you can riot afford to
21 pay costs associated with pursuing those
22 proceedings. You have a right to have a lawyer
23 represent you on an appeal, Rule 35, and
24 post-conviction relief. And if you're an
25 indigent, you have a right to ask the Court to
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appoint one to represent you. And if you qualify,
and as allowed under the law, because it isn't
always allowed under post-conviction relief, but
sometimes it's appropriate, the Court would
appoint a public defehder or an attorney at public
expense to represent you on those proceedings.
I've given you a written notice telling you
about that in greater detail and providing you
with time limitations that apply to filing an
appeal, Rule 35 motion or post-conviction relief.
If you'd take a moment and review those. When you
understand that notice, please execute it and
return it to the Court.
(Defendant reviewing document with his
attorney.)
THE COURT: So I'm dismissing the companion
misdemeanors in 2016-2938, count 2 and 3, pursuant
to the State's motion.
Mr. Richter, did you have a chance to review
this Notice to Defendant Upon Sentencing?
THE DEFENDANT: Yes, I did, Your Honor.
THE COURT: Do you understand what it says?
THE DEFENDANT: Yes, I do, Your Honor.
THE COURT: Did you execute it?
THE DEFENDANT: Yes, I did.
91
offered opportunities to get the rehabilitative
programming lhat's made available to you.
THE DEFENDANT: I will, Your Honor.
THE COURT: All right. Thank you.
At this time I'm going to remand Mr. Richter
to the custody of the Sheriff of Canyon County for
delivery forthwith to the Board of Corrections.
Miss Hamby, I'll be looking for the
dismissals -- motions to dismiss.
COURT DEPUTY: Are we done with Mr. Richter
now?
THE COURT: We are.
THE DEFENDANT: Thank you, Your Honor.
THE COURT: Thank you. Good luck.
(Proceedings concluded.)
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THE COURT: All right. Do you agree to be
bound by the information contained in that notice?
THE DEFENDANT: I do, Your Honor.
THE COURT: Okay. I'm trying to figure out
if there's - if any of the other charges we're
dismissing are misdemeanors or if they're all -there's one paraphernalia in 2016-7555. Let me
see. There's a judgment there.
THE CLERK: That should cover it.
(Off-the-record discussion between the Court
and the Clerk.)
THE COURT: If you'll get me a proposed
motion and order on all the felony charges.
So are there any questions? Any other
matters we need to address?
Mr. Richter, I think it's interesting. I
think you'd probably agree with me. It's kind of
sad that we're sitting here talking about maybe
your kids trying to help you or your parents
trying to help you get by when you're a
51-year-old adult. And I think it's imperative
that you decide in your mind if you're going to
try to take charge of your life and not be
dependent upon others, but do the right thing by
your own decisions. So please participate in any
9l
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